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Toward a Tobacco-free Generation — A Birth Date-Based Phaseout™ Approach

Despite decades of public health efforts and advances in cessation®
treatments, smoking is still the leading cause of preventable disease, disability,
and death in the United States.

Smoking Kkills more people in this country than HIV, drug overdoses, alcohol
use, motor vehicle crashes, and firearm-related injuries combined. VGovernments
worldwide have tried to reduce tobacco use. In a development that could signal a
new direction for tobacco regulation, one U.S. town’s policy aimed at creating a
tobacco-free generation has successfully withstood® legal challenge.

The bylaw®, passed by Brookline, Massachusetts, gradually phases out
commercial tobacco by banning the sale of nicotine® products to anyone born on
or after January 1, 2000 (one of us Cospon.sored the bylaw). Eventually, no one
will be old enough to purchase nicotine products. Tobacco retailers® sued
Brookline over the bylaw. A unanimous® March 2024 Massachusetts Supreme
Judicial Court decision upholding the tobacco free generation (TFG) bylaw may
now boost its viability as a model for other local and state governments. In

response to the ruling, health boards® in three other Massachusetts towns
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(Melrose, Stoneham, and Wakefield) voted to implement birth date-based phaseouts,
and other municipalities® have taken initial steps toward adopting this policy.

The concept of a birth date-based phaseout of commercial tobacco has drawn
attention worldwide. New Zealand passed a . similar law in 2022, though a
subsequent change in government led to its repeal®. The concept is under
discussion in the European Union, the Philippines, Singapore, Malaysia, Australia,
and Norway. In April 2024, a TFG bill* in the United Kingdom cleared a major
hurdle in Parliament when a first reading® secured strong support. Whereas the
Brookline bylaw applies to all nicotine products, including combustible® products
and e-cigarettes (vapes), New Zealand’s repealed law and the UK. bill cover
combustible tobacco products only. This variation reflects ongoing public health
discussion about the relative harm of vapes as compared with cigarettes. By
including vapes in its TFG bylaw, Brookline targets a key driver of initiation of
nicotine use among adolescents™.

The World Health Organization considers tobacco use, which kills more than
8 million people per year, one of the largest global public health threats. In 2022,
one fifth of U.S. adults still regularly consumed tobacco products. Use often starts
at an early age: that same year, 22.2% of U.S. middle and high school students
reported ever having used tobacco products, according to the Centers for Disease
Control and Prevention (CDC). Adolescents are particularly affected by the
smoking behaviors of young adults — people just above the minimum age for
purchasing tobacco products, who may serve as role models or buyers for
younger users. Reducing the availability of nicotine to this young-adult group may

reduce its attractiveness to teenagers.
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Smoking increases the risk of heart disease, stroke, lung cancer, and
diabetes™, among other conditions. Secondhand smoke contributes to 41,000
deaths per year in the United States among people who don’t smoke. A reduction
in smoking has long been among the most important goals for public health
leaders.

Nicotine is thought to be more addictive* than other widely available
products, such as alcohol and cannabis®. (H7H#%)

But withdrawal symptoms® — such as sleep problems, nausea™, nicotine
cravings®, fatigue, irritability*, and depression — cause more than 75% of people
who try to quit smoking without medical support to relapse® within the first
week. Nicotine dependency is so strong that people who stop using nicotine for 1
year still have a 35% chance of relapse at some point in their lives. Exposure to
nicotine can therefore be associated with lifelong harm.

Brookline’s TFG bylaw, passed in 2020 when it applied to people who were
too young to purchase tobacco products under state and federal law, represents a
new approach to tobacco regulation. This approach doesn’t affect people who
currently smoke, a feature designed to humanely recognize access concerns
generated by nicotine addiction. Instead, the bylaw could eventually establish a
generational firebreak™ against nicotine addiction, preventing tobacco purchases
even as the current generation of young people ages. This approach could result
in a steadily increasing proportion of the population that cannot legally be sold
tobacco products, thereby phasing out tobacco sales.

Several tobacco retailers in Brookline filed a lawsuit® against the town,
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arguing that the bylaw is preempted® by state law and that it violates the
guarantee of equal protection under the Massachusetts constitution by
discriminating against people born on or after January 1, 2000. In March 2024,
the Massachusetts Supreme Judicial Court unanimously rejected these challenges,
thereby paving the way for action by other Massachusetts municipalities.

Retailers had argued that Brookline’s tobacco bylaw is preempted by the
Massachusetts Tobacco Act, which makes it illegal to sell tobacco products to
anyone under 21 years of age. The Massachusetts high court recognized that the
Brookline bylaw leaves that sales restriction “untouched” and that the Tobacco
Act expressly preserves a role for cities and towns in regulating tobacco.

The court also rejected the suggestion that the Brookline bylaw requires a
heightened level of scrutiny® under the state’s equal protection provision. Because
the bylaw doesn't burden a fundamental right, such as religious freedom, or
discriminate on the basis of a suspect classification, such as race or gender, it
needs only to be “rationally related to the furtherance of a legitimate state
interest.” The bylaw clearly meets this standard; it was drafted to prevent health-
related harms associated with tobacco use. Line drawing is routine and necessary
in any legislation.

As other U.S. jurisdictions™ consider this approach, the Supreme Judicial
Court’s decision could be an important precedent®. The equal-protection standard
in Massachusetts is similar to provisions in the U.S. Constitution and other state
constitutions. Unlike the Massachusetts legislature®™, however, some state

legislatures have aggressively limited their local governments’ authority to enact™
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public health measures. In these states, the power to consider a TFG law rests
with the state legislature. Other states, including California, have permitted local
innovation in tobacco control; cities in those states could now choose to follow
Brookline’s lead.

Brookline’s bylaw will have only a modest effect on public health as long as
neighboring towns continue to permit tobacco sales to people who have turned
21. We believe the bylaw, and the court’s decision, offer a proof of concept for
birth date-based phaseout laws. Other Massachusetts towns have already shown
an inclination® to follow Brookline’s lead. As more towns implement this policy,
the Massachusetts legislature and other states could be motivated to adopt a birth

date-based phaseout of commercial tobacco.

N Engl J Med 2024;390:1837-1839
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